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O February 9, 1977, Admnistrative Law CGficer Jennie
Rhi ne i ssued her decision in this case. She recommended that the Board
grant the general counsel's notion for summary judgnent and t hat
certain renedi es be awarded. The general counsel and the respondent
filed tinely exceptions.

Uoon consi deration of the ALO s deci sion and the
record in the case, we adopt the findings, conclusions and
recomendati ons of the Admnistrative Law Gficer, except as
nodi fi ed herein.

The conpl aint charges that on Septenber 4, 1975,
respondent by and through its agents assaul ted and battered two
organi zers in the presence of the celery thinning crewat Phelan &
Tayl or Produce (o.

These events were at issue in a prior representati on case,

Phel an & Tayl or Produce ., 2 AARB No. 22. In that case, the Board

nade factual findings and i ssued a decision. The ALOin the instant
case nade the foll ow ng findi ngs:

The issue at the prior hearing was two-fol d: whether the

m sconduct occurred, and if so whether it affected the
results of the election...The Board' s decision, relying on
the assault inissue in this proceedi ng, necessarily answered
both questions affirnatively.



Based on the earlier decision and on the transcript of the
earlier hearing, the general counsel noved for "summary judgnent".
Respondent offered no evidence in opposition to the general counsel's
notion either at the hearing on the notion or thereafter, although it
was given an additional ten days to do so.?Y The ALO concluded that in
t he absence of new or additional evidence, there was no basis to alter
our findings of fact in the representation case. Accordingly, she
deci ded the legal question, finding that respondent engaged in the
conduct alleged in the conpl aint.

VW agree wth the ALOthat an evidentiary hearing was unnecessary

here. 8 Cal. Admin. Code § 20260 (1976). ?

VW do not agree that the doctrines of res judicata or collateral
estoppel apply in this sort of case, in part because representation and
unfair labor practice hearings have different standards for the
adm ssion of evidence.? However, the representation decision and

transcript in this case provided sufficient evi-

- ¥ The only issue raised by the Teansters at the hearing was whet her
it should be held responsible for the actions of its business agent (the
al | eged assailant), but no evidence was submtted on this issue.

Z 8 Cal. Adnin. Gode § 20260 (1976) provides that an evidentiary
hearing wll be held "if there is a conflict in evidence on which an
unfair |abor practice charge i s based."

9 Normally, the two hearings woul d be consolidated, in which

case the rules of procedure for unfair |abor practice cases woul d
prevail. 8 CGal. Admn. Code § 20335 (c) (1976).

2 ALR3 Nb. 50 2.



dentiary basis for the general counsel's summary judgnent notion
and the respondent offered no conflicting evidence.
V¢ therefore uphold the ALOs ruling and adopt the recommended

renedy inits entirety.?
Dated: July 28, 1977
GERALD A BROM  Chai rnan
ROBERT B. HUTGH NSO\ Menber

RONALD L. RUZ, Menber

¥ The general counsel's request to reopen the record for

submssion of an itemzation of expenses is denied.

3 ALRB Nb. 60 3.
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CEQ S ON G- ADM N STRATI VE LAWGHFH CER
. Satenent of the Case

Jennie Rhine, Admnistrative Law dficer: This proceedi ng ari ses
froman unfair |abor practice charged by the Uhited FarmVWrkers of
Arerica, AFL-Q O ("WW), agai nst Teansters Lhion Local 865 ("Teansters").
O 20 Novenber 1975 a conplaint was filed and served by the Sal i nas
Regional (fice of the Agricultural Labor Relations Board on behal f of the
General Gounsel ("General Counsel "). The conpl aint alleged that the
Teansters engaged in an unfair |abor practice under Section 1154(a)(l) of
the Agricultural Labor Relations Act ("the Act")! inthat Arturo de la
G za

The Act is contained in Part 3.5 (commencing with Section 1140)
of Dvision 2 of the Labor Gode. Al statutory citations herein are to the
Labor Gode, unl ess ot herw se indicat ed.

The pertinent portion of Section 1154 states:

It shall be an unfair |abor practice for a
| abor organi zation or its agents . . . (a) [Io
restrain or coerce: (l)[algricultural enployees in
thezexerci se of the rights guaranteed in Section
1152.



and two other unidentified Teanster agents assaulted and battered two UFW
organi zers on 4 Septenber 1975 in the presence of a celery thinning crew
working on the San Luis C(bi spo Gounty premises of agricul tural enpl oyer
Phel an & Tayl or Produce Gonpany.? The conplaint further alleged that said
conduct did then and continues to interfere with, restrain and coerce
agricultural enployees in the exercise of the rights guaranteed in Section
1152 of the Act.®

After a year's delay due to the lack of funds for the
Agricultural Labor Relations Board ("the Board'), a hearing was set for 12
January 1977 at Santa Maria, Galifornia. nh 3 January 1977 the General
Qounsel filed and served by mail a notion for summary j udgnent noticed for
hearing at the sane tine as the schedul ed evidentiary hearing. O 12

January 1977,all parties

’Phel an & Tayl or Produce o., al though naned in the caption
on nany of the docunents filed in this proceedi ng, was not charged in
the conplaint and is not a party.

3Section 1152 st ates:

Enpl oyees shall have the right to self-

organi zation, to form join, or assist |abor
organi zations, to bargain collectively through
representatives of their own choosing, and to
engage in other concerted activities for the

pur pose of collective bargai ning or other nutual
aid or protection, and shall al so have the right
torefrain fromany or all such activities except
to the extent that such right may be affected by
an agreenent requiring nenbership in a | abor
organi zati on as a condition ol “ conti nued

enpl oynent as aut hori zed i n subdi vision (c) of
Section 1158.



appearing, * argunent was heard on the notion. The parties were given ten
days to submt additional briefs and affidavits (whi ch subsequent!ly have
been recei ved fromthe General Gounsel and the UFW but not the Teansters),
a decision on the noti on was reserved, and the evidentiary hearing was

post poned indefinitely pending the ruling. Ganting the notion, of course,
woul d elimnate the need for taking evi dence.

The ground for the notion for summary judgnent is that no nateri al
factual issue renmains to be determned, all such issues having been either
determned in a prior hearing or admtted, and there being no defense.

h 10 Septenber 1975, six days after the incident which gave rise
to this unfair |abor practice charge, an el ection was conducted anong the
agricul tural enpl oyees of Phel an & Tayl or Produce Go. The Teansters recei ved
the majority of votes cast.> The UPWobjected to the certification of the
election results, and, after a 3-day hearing during which testinony and ot her
evi dence were taken, the Board refused to certify the results of the

el ection. Phelan and Tayl or Produce, 2 ALRB No. 22 (Docket No. 75-RG4-NV,

deci ded 29 January 1976. The Board's decision overturning the

_ “At the hearing the ULFWoral ly noved to intervene. _
The notion was granted pursuant to Section 1160.2 of the Act and Section
20268 of the ALRB Regul ations, 8 Cal. Admn. Gode $ 20268.

*The tal |y showed 50 votes for the Teansters, 24 for the UFW 1
for no uni onl, 9 unresol ved chal |l enges. Phel an & Tayl or Produce, 2 ALRB
No. 22, 1 n.l.



el ection is based upon a finding that the assault conplained of here did

in fact occur.®

In addition to the decision, the transcript of the prior
proceedi ng was introduced into the record, along wth declarations of the
two assaul ted UFWorgani zers, Paul i no Pachecho and Manuel Echavarria, and
two witnesses to the incident, Juan Yebra, an enpl oyee working in the

field, and David Hones, an observer who acconpani ed the organi zers. ®

®\oting that it did not consider other objections, the
Board states in its openi ng paragraph:

. . . The Lhited FarmVWWrkers of Anerica, AFL-
AO("UW), thepetitioner objects to our
certification ofthe results of the el ection
because si x daysbefore the el ection a Teanst er
organi zer assaulted and i njured U”Worgani zers

whi | e organi zersfrombot h uni ons were canpai gni ng
for votes of theworkers. V¢ overturn the el ection.

Phel an and Tayl or Produce, 2 ALRB No. 22, 1 n.2, 1

‘Gficial Report of Proceedings before the Sate of California
Agricultural Labor Relations Board in the Matter of Phel an and Tayl or
Produce and Wstern Conference of Teansters and Uhited FarmVWrkers of
Amrerica, AFL-AQ Docket No. 75-RG4-M ("Report").

8A copy of a purported Santa Miria Hospital dinic Record
regardi ng Paul i no Pacheco was al so submtted, but was not certified or
sworn to be an accurate record by any conpetent custodian, and therefore is
Bo} consi dered here. See Labor Code § 1160.2 and di scussion at note 17,
el ow



The General Gounsel al so submtted the unfair | abor
practice conplaint and the Teansters answer, in which the Teansters

admt that it and the UFWare agricul tural |abor organizations wthin the
neani ng of Section 1140.4(f) of the Act, and that Arturo de la Garza, the
naned al l eged assailant, was at all material tines a Teanster business
agent. The Teansters deny in their entirety the allegations of the
assault and of its constituting an unfair |abor practice, but raise no
affirnative defenses.

The Teansters have submtted no nenoranda in opposition to the
notion and no affidavits or declarations. Wen asked at the hearing i f he
had any new evi dence to submt, counsel for the Teansters first replied
that he didn't, and later that he didn't know® Prinarily arguing the
i ssue of whether the Board or the hearing officer had the jurisdiction or
authority to grant a notion for summary j udgnent, he rai sed as the only
possi bl e new "factual " question whet her the Teansters shoul d be hel d
responsi bl e for the actions of business agent de | a Garza. No evi dence
was submtted on the issue.

Uoon the entire record, and after consideration of the briefs
filed by the parties, | propose granting the notion for summary j udgnent,
based upon the foll ow ng di scussion of facts, conclusions of |aw and

reasons therefor, and recommend the fol | ow ng order.

®ounsel appeared unaware that an evidentiary hearing was
al so set for the sane day.
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Il. D scussion of Facts®™

A Both unions are "labor organizations" wthin the

neani ng of Section 1140.4(f) of the Act.

The General Qounsel's conpl ai nt al | eges that both the charging
party, the UFW and the respondent Teansters™ are and at all material tines
were "l abor organizations" wthin the neaning of Section 1140.4(f) of the Act.
The Teansters admt these allegations in its answer.

B O 4 Septenber 1975 two URWorgani zers were physically attacked

w t hout provocation by Arturo de |a Garza and anot her unidentified Teanst er

organi zer in the presence of agricul tural enpl oyees.

The Teansters categorically deny this in its answer. However, at
the hearing on the objections to the el ection, two UPWw t nesses, Manuel
Echavarria and Juan Yebra, testified under oath regarding the incident, and

were subj ect to cross-exan nation

H ndi ngs of fact are i nappropriate since surmary judgnent shoul d
be granted only if there is no substantial material fact in dispute. See QP $
437(c), discussed later at page 10. What follows is a discussion of the
rel evant facts as admtted or previously determ ned.

MRespondent is designated as "Wstern Gonference of Teansters
Local 865" in the conplaint. According to its answer and its busi ness agent
John Mranda at the hearing, it is properly designated as "Teansters Uhion
Local 865." Nb issue was raised about the identity of the party charged.



by the Teansters.® Their testinony was consistent with their own
decl arations and the others submtted with the nmotion for sumary
j udgnent .
The Teansters have not offered any evidence on the incident in
either this proceeding or on the prior one. In fact, as the Board noted,

Phel an and Tayl or Produce, 2 ALRB No. 22, 2 n. 3, at the prior hearing

Arturo de |a Garza appeared as a Teanster representative, and was present
during Echavarria s and Yebra' s testinony describing his actions, yet did
not testify. 1l Report 146, 203, 238.

The entire record anply supports the description of the
incident given in the Board' s previous deci sion:

~ The evidence is uncontradicted. Early in the

norni ng of Septenber 4, 1975, two days after the UFW

filed a Petition for Certification, two URWorgani zers,

Manuel Echavarria and Paul i no Pacheco went to a cel ery

field totalk to workers. Pacheco, age 55, who is one of
the head organi zers

PEchavarria's testinony is at || Report 236-262, and
Yebra's, Il Report 197-235. The Teansters representative declined his
opportunity to cross-examne Yebra, Il Report 229, and in his cross
examnation of Echavarria did not question himregarding the facts of
the assault. See |l Report 245-252.

The Santa Maria Hospital Qinic record referred to in note 8§,
above, was al so admtted into evidence, and an UPNVw tness testified about
its contents, all over the objection of the enployer. 11 Report 269-273.
S nce the standard of evidence is less strict 1n an el ection hearing than
inan unfair |abor practice hearing, and the evi dence woul d be i nadn ssabl e
over objection in the latter (see discussion at note 17, follow ng), the
report and testinony are not considered here.



for the UFWin Santa Maria, and Echavarria, were acconpani ed
by David Romes, a graduate student in Sociol ogy at the
Lhiversity of Galifornia in Santa Barbara. The organi zers
tal ked to sone workers who*were in the fiel d about the

el ecti on and announced a neeti ng.

Five or ten mnutes after the UFWorgani zers arrived, three
Teanster organi zers cane to the field. he of the Teanst er
organi zers was Arturo de la Garza [footnote omtted]. The
Teanst er organi zers were wearing Teanster buttons and j ackets.
As soon as they arrived, de |a Garza proceeded to verbal | y abuse
Pacheco. He got no response. He then proceeded to strike
Pacheco with his hands and ki cked hi min the face and shi ns.
Pacheco noved away. Manuel Echavarria attenpted to take
phot ogr aphs, but anot her Teanster organi zer ained a blow at the
canera and instead hit Echavarria on the left side of his face.
Neither of the UPFWorgani zers offered any resi stance. Sone
workers yelled at the Teansters who then headed toward their car
and left. The workers had celery knives in their hands. Edw n
Tayl or, the enpl oyer and his son, John Taylor, were near the area
at the tine, but did not see the fight. Mre than 25 workers
were present and did see the fight. Sone workers criticized the
UFWorgani zers for taking the physical abuse wthout fighting
back. Pacheco and Echavarria reported the incident to the | ocal
sheriff and were treated at the Santa Maria Hospital .

Phel an & Tayl or Produce, 2 ALRB No. 22, 2-3.

The fact that the workers in the celery field were "agricul tural

enpl oyees” w thin the neaning of Sections 1154 (a)(1) and 1140.4(b) and (a)

of the Act has not been disputed in either proceeding.

C Aturodela Garza and the unidentified Teans-tar

organi zer were acting as agents of the Teansters at the tine of the

Again, as to this mxed issue of |aw and fact, the



essential facts are undi sputed, The Teansters admts in its answer
that de la Garza i s a busi ness agent of the union, and he was
present as a representative during the earlier hearing. |1 Report 146.
He was recogni zed and identified as a Teanster organi zer by the w tnesses
(testinony of Juan Yebra, Il Report 203, and testinony of Mnuel
Echavarria, Il Report 238-239) and by Paulino Pacheco, the nan he assaul ted
(Decl aration of Pauli no Pacheco).

Both assailants were wearing Teanster buttons and jackets
(testinmony of Manuel Echavarria, |l Report 239). The incident occurred
during an organizing drive at a field in the presence of sone of the workers
the Teansters and the UFWwere conpeting to represent. There is no evi dence
that the Teansters di savowed their actions, either at the tine or
subsequently. Unhder the circunstances their actions are attributable to the

Teansters. This conclusion is inplicit in the earlier decision of the Board,

as wel |



I1l. Qonclusions of Law

A The ALRB has the authority to consi der and determne

noti ons for sunmary j udgnent.

The Board apparently has not previously considered whether it may
determne notions for summary judgnent. Nothing in the governing statutes or
regul ati ons expressly authorizes them but nothing precludes them The
regul ations do authorize both the executive secretary and the admnistrative
| aw of fi cer assigned to a proceeding to rule on notions generally in unfair
| abor practice cases, wthout reference to notions for summary j udgrent .
And Section 20260 of the ALRB Regul ations, 8 Adnmin. C $ 20260, provides for
an evidentiary hearing "[IJf there is a conflict in the evidence upon whi ch an
unfair |abor practice is based,” but not otherw se.

The Galifornia Gode of Avil Procedure, Section 437(c), sets
forth a judicia summary judgnment procedure. It is not expressly
appl i cabl e to admni strative proceedi ngs, and research has not produced any

t14

deci sions so applying i However, the

BALRB Regs. $ 20240(d), 20242(b), 8 Admin. C $$ 20240(d),
20242(b). These two regulations in their entirety set forth a general
noti on procedur e.

YBy its terms Q0P S 437(c) applies to "any action or proceeding."
Inviewof its context in the Gode of Avil Procedure, the |anguage of its
predecessor referring to "superior and nunicipal courts,” and the absence of
any judicial precedent, however, it is not considered here as being directly
appl i cabl e to ALRB proceedi ngs.

-10-



statute is indicative of a state policy favoring such a procedure where
appropriate, and suggests guidelines for its use.

The regul ations of the National Labor Rel ations Board provide
for sutmary judgnent.™ The NLRB' s sunmary j udgnent procedure has been
found or assuned to be valid by every circuit that has considered it. NRB

v. Lhion Bros., Inc., 403 F-2d 883, 887, 69 LRRM 2650 (4th dr. 1968)

(citations omtted). Galifornia s Board is to follow precedents of the
Nati onal Labor Rel ations Act where applicable, according to Section 1148 of
the Act.

Gonsidering the foregoing, it nust be concluded that the
Board acting through its hearing officers has the authority to grant
summary j udgnent under appropriate circunstances.

B Summary judgnent is appropriate where, as here, an unfair

| abor practice conplaint is based upon issues al ready determned in an

el ection hearing, in the absence of newy di scovered or previously

unavai | abl e evi dence.

According to Gode of Avil Procedure, Section 437(c), a notion
for sumary judgnent shall be granted if thereis ". . . no triable issue
as to any material fact and . . . the noving party is entitled to judgnent

as a nmatter of law"
The Galifornia Gourt of Appeal s has stated:

The renedy of summary judgnent is appropriate when

Bgection 102.24 of the NLRB Regul ations states: "Al notions
for summary judgnent nade prior to hearing shall be filed in witing wth
the Board pursuant to the provisions of section 102.50." 29 (/R 102. 24.

-11-



the doctrine of res judicata in its subsidiary formof
collateral estoppel can be used to refute all triable issues
of fact suggested by the pleadings .... llateral estoppel
nay be invoked to concl usively resol ve any issue necessarily
determned in previous litigation between the sane parties or
their privies. There are three requirenents for its
application: (1) the issue decided in a prior adjudication
nust be identical to the issue presented in the action
presently being litigated; (2) there nust have been a final
judgnent on the nerits in the previous action; and (3) the
party agai nst whomthe plea is asserted nust have been a
party or in privity wth a party to the prior adjudication."

Peopl e v. he 1964 Chevrolet Corvette Convertible, 274 CA 2d 720, 725-
726, 79 CR 447 (1969) (citations omtted).

In denent-B ythe (bs., 168 NLRB No. 24, 66 LRRM 1342
(1967), remanded sub nom NLRB v. Qenent-B ythe Gos., 415 F. 2d 78, 72
LRRM 2138 (4th dr. 1969), the NLRB granted summary j udgnent in an unfair

| abor practice proceedi ng where the enpl oyer's refusal to bargai n was
based on an allegedly invalid el ection. Conmenting that the enpl oyer

of fered no evidence that was not before the Board when it decided the
representati on case, the Board, citing Harry T. Canpbell Sons' Corp., 164
NLRB No. 36, 65 LRRM 1120, noted that "It is well settled that all issues

whi ch were or coul d have been raised in a related representation
proceeding nay not be relitigated in an unfair |abor practice

proceedi ng. "

denent-B ythe Gos., supra., 66 LRRMat 1343, 1343 n.4. The Fourth

Arcuit deni ed enforcenent and renanded because the Board failed to

explain why the facts found at the representation

-12-



hearing sustai ned the conpl aint of an unfair |abor practice, NLRB v,

Qerent-B ythe s., supra, 72 LRRMat 2140. But the court expressly

decl i ned to di sapprove of the summary judgnent procedure, and stated
that the Board need not conduct a de novo hearing in every unfair |abor
practice case, citing Rttsburgh PMate Gass . v. NLRB, 313 U S 146,
8 LRRM 425 (1941); NLRBv. Lhion Bros. Inc., 403 F. 2d 883, 69 LRRM 2650
(4th Ar. 1968); NLRBv. Bata Shoe (n., 377 F.2d 821, 65 LRRM 2318 (4th
dr.), cert, denied, 389 US 917, 66 LRRM 2370 (1967).

In NLRB v. Uhion Bros, Inc., supra, the court upheld the

granting of summary judgnent and enforced the NLRB's order to bargain in an
unfair |abor practice proceeding. The enployer's refusal to bargain was
based on the all egedly inproper certification of an election after a
hearing on the determning challenged ballot. "In the absence of newy

di scovered or previously unavail abl e evi dence, the conpany was not entitled
torelitigate. . . . Asingle trial of the issue was enough." 1d., 403
F.2d at 887, quoting the Suprene Gourt in Attsburgh Mate Gass (. v.
NLRB, supra, 313 US at 162.

The summary judgnent procedure in no way inpairs the right to
judicial review because the record of any el ection investigation or
hearing nust be filed wth the court along wth the record of the unfair
| abor practice procedure. NLRBv. Uhion Bros, Inc., supra, 403 F. 2d at
887, citing 29 US C $ 159(d) which is substantially identical to Section
1158 of the ALRA  Thus, as

-13-



another court said,, in court as in the summary judgnent process, the

el ection hearing record is "relied on as a verity in the unfair |abor
practice proceedi ng." Maconb Pottery (. v. NLRB, 376 F. 2d 450, 65 LRRM
2055, 2056 (7th Ar. 1967).

The Maconb Pottery court al so uphel d summary j udgrment grant ed

when an enpl oyer did not produce any evi dence new y di scovered or not
available in a representation proceeding. The court stated that Section
10(b) of the NNRA 29 US C $ 160(b), giving the respondent in an unfair
| abor practice proceeding the right to appear and gi ve testinony, "cannot
logically nean that an evidentiary hearing nust be held in a case where
there is no issue of fact." 1d., 65 LRRMat 2056. The Section 10(b)
rights are identical to those in the anal ogous Section 1160.2 of the
Galifornia Act.”® See also ALRB Regul ation Section 20260, 8 Admn. C $
20260, di scussed above at page 10.

A though given an opportunity to do so both at the 12 January
hearing and during the ten days fol |l ow ng, respondent has not offered any
new y di scovered or previously unavail abl e evidence. Thus, summary
judgnent is appropriate if the facts as previously determned sustain the
unfair |abor practice charge.

C Respondent has not been prejudi ced nor deni ed due process of

| aw by being given insufficient notice of the notion

“The pertinent portion of both statutes states: ". . The person
so conpl ai ned agai nst shall have the right to file an answer to the
original or anended [unfair |abor practice] conplaint and to appear in
person or otherw se and give testinony at the place and tinme fixed in the
conmplaint. . . .”

-14-



for summary j udgnent .
At the hearing the Teansters contended that it was deni ed due

process of |aw by not having ten days notice of the hearing on the

notion for sunmary judgnent as required by Code of dvil Procedure, Section
437(c). The noving papers were filed and served by mail on 3 January; the
hearing was set for 12 January 1977.

As noted above, no authority has been cited for the proposition
that Section 437(c) is applicable to admnistrative hearings. The ALRB
regul ations and statutes do not set any tine limts for the filing of
notions. Nor do the NLRB s regul ations provide a tine limt for the filing
of a notion for sumary judgnent. It may be filed any tine prior to the

i ssuance of a decision by the trial examner. denent-Bythe (os., supra.

66 LRRM at 1343.

The parties here were given an additional ten days after the
hearing to submt briefs and affidavits, wth the decision on the notion
for summary judgnent being reserved for that period. Respondent was
therefore not prejudi ced nor deni ed due process by insufficient notice.

D The previous findings of the Board sustain a determination

that the Teansters coomtted the unfair |abor practice charged.

As di scussed above, the only issues not fully admtted by
the Teansters inits answer to the unfair |abor practice conplaint were

the fact of the assault itself and the Teansters'

-15-



responsibility for it.

The Teansters were a party to the prior hearing and had
the right and opportunity to present evidence and cross-exam ne
W tnesses wth substantially identical notive and interest as in the present

case. ¥ It had won the el ection and unquestionably was

YSee Bvid. C $ 1291 (&) (2), which makes an exception to the
hearsay rule of testinony given at a prior hearing by a presently
unavai | abl e wtness where the party agai nst whomthe forner testinony is
offered was a party to the prior proceeding and had the right and
opportunity to cross-examne wth an interest and notive simlar to that
which it has in the present proceedi ng.

The evidentiary standard in an unfair |abor practice hearing
differs fromthat in a hearing of el ection objections. Section 1160.2 of the
Act states, regarding the fornmer, that "[@jny such proceedi ng shall, so far
as practicable, be conducted i n accordance wth the Evidence Gode,” while
ALRB Regul ation 20370(c), 8 Admin. C $ 20370(c), referring to the latter,
states in part:

The hearing need not be conduct ed
according to technical rules relating to evi dence and
W tnesses. Any relevant evidence shall be admtted, if it is
the sort of evidence upon whi ch responsi bl e persons are
accustoned to rely in the conduct of serious affairs,
regardl ess of the existence of any common | aw or statutory
rul e whi ch mght nake inproper the adm ssions of such
evi dence over objection in civil actions. Hearsay evi dence
nay be used for the purpose of suppl ementing or expl ai ni ng
ot her evidence, but shall not be sufficient initself to
support a finding unless it would be admssible in civil
acti ons.

In determning whether a natter is res judicata a reporter
transcript is admssible to showwhat natters provabl e under the issues of
the case were subnitted in the forner action. 29 Gal. Jur. 2d $ 281, citing
Lhited Bank & Trust Go., v. Hunt, 1 C2d 340, 34 P.2d 1001; Qwell v. Ho-
pkins, 28 C2d 147, 168 P. 2d 972; Hall v. Qoyle, 38 C 2d 543, 241 P.2d 236.
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interested in preserving its victory. Doing so required that
allegations of this msconduct not be sustai ned.

The issue at the prior hearing was two-fold: whet her
the msconduct occurred, and if so whether it affected the results of the
el ection. See Section 1156.3(c) of the Act. The Board s deci si on,
relying on the assault inissue in this proceeding, necessarily answered
both questions affirmatively. The issue in the present case is al so two-
fold: whether the sane msconduct occurred, and if so whether it
restrai ned or coerced agricultural enpl oyees in the exercise of their

right to organi ze, guaranteed in Section 1152. %

The conclusion that the assault constitutes a violation of
Section 1154(a)(1) is inescapable. As the Board said in the el ection
pr oceedi ng:

. The right to organize is neaningless if

organi zers are not protected fromviol ence by
representatives of rival parties who al so have the

ri gEt and opportunity to canpaign for the votes of the
wor kers.

Mol ence or threats of viol ence by representatives of
the parties, is objectionable for several reasons. The
acts nmay inproperly influence an enpl oyee to vote for the
party assocl at ed

Y(cont.) a review of the testinony about the incident by the
two wtnesses at the prior hearing (testinony of Juan Yebra, |l Report
197-235, and of Manuel Echavarria, |l Report 236-262) reveal s nothi ng that
woul d be obj ectionabl e under the stricter standard. They testified about
natters within their personal know edge. See Bvid. C $ 702

BThe full text of Section 1152 is set forth in note 3, above.
Such restraint or coercion is an unfair |abor practice under Section
1154(a)(l), quoted in note 1, above.
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wth, the violence out of fear of retaliation.
Representatives of the other parties, including other

uni ons, nay be deterred fromcanpai gning for fear of the
safety of their representatives or fear that the

enpl oyees and others may unwillingly get involved in a
dangerous or threatening scene. Molent acts nay provoke
retaliation by counterviol ence.

Inthis case, a representative of the Teansters
commtted unprovoked viol ence in the presence of workers.
V¢ have concluded that in order to insure that the enpl oyees
have an opportunity to express their choi ce of a bargai ni ng
agent free of intimdation, and in order to deter future
threats and attacks upon persons invol ved in el ection
canpai gns, we nust set aside the el ection.

Phel an and Tayl or Produce, 2 ALRB Nb. 22, 3-4.

The assault occurred during an el ection canpai gn, at the
enployer's field in the presence of sone of its enpl oyees. (e assail ant
was a Teanster business agent. Both wore Teanster insignia and were
identified as Teanster organi zers. Unhder these circunstances the assaul t
Is attributable to respondent as a natter of |aw

As the Second Arcuit said in NLRB v. |BEW Local 3, 467 F. 2d

1158, 81 LRRVI 2483 (1972) (a secondary boycott case), actual

aut hori zation or subsequent ratificationis not required to hold the

uni on responsi ble for the acts of its agent. The fact that an agent in
carrying out the union's policy used neans proscribed by the uni on woul d
not necessarily excuse the union fromresponsibility. Gommon | aw rul es
of agency govern, and authority nay be inplied or apparent as well as

expr ess.
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The courts and the NLRB have found no difficulty in hol di ng
the respondent uni ons responsi ble for the unfair |abor practices of their
agents in section 8(b)(l)(a) cases involving violence and threats of
violence. (Section 8(b)(1)(a) of the NNRA 29 US C $ 158(b)(1)(a), is
essentially identical to Section 1154(a)(l) of the AARA) See, e.g., N.RB
v. Lhited Mne Wrkers, 429 F. 2d 141, 74 LRRM 2938 (3rd dr. 1970)

(threats, intimdation and physical abuse by nenbers of one uni on agai nst

the vice-president of a rival union); General Truck Drivers, Chauffers,

Wr ehousenen and Hel pers v. NLRB, 410 F. 2d 1344, 71 LRRM 2311 (5th drr.

1969) (display of gun and threatening statenents by union busi ness agent
agai nst agent of rival union at a neeting of striking enpl oyees); N.RB v.

Lhi ted Brotherhood of Carpenters & Joiners, 205 F. 2d 505 (10th G r. 1953)

(union steward hitting a non-union enpl oyee and threateni ng non-uni on

enpl oyees wth loss of work); Checker Taxi (o., 131 NLRB No. 96, 48 LRRM

1110 (1961) (assault by Teanster organi zers against rival union
or gani zers).

The evidence introduced at the el ection hearing and the
Board's findings based thereon sustain a determnation that the Teansters
comtted the unfair |abor practice charged. Summary j udgnent shoul d

therefore be granted.
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V. The Renedy

Havi ng found that the Teansters coomtted an
unfair |abor practice wthin the ceasing of Section 1154(a)(l) of the
ALRA | recommend that respondent be ordered to cease and desi st
therefromand to take certain affirnative actions as wll effectuate
the policies of the Act.

The General Gounsel and the URWhave requested that a notice
advi si ng Phel an & Tayl or Produce (o. enpl oyees of the determnation and the
Board' s order be posted on respondent’'s and Phelan & Tayl or's premses, and
be nailed and distributed to enpl oyees during the 1977 peak season. They
have al so requested that the Teansters nake a public apol ogy or statenent,
the UFWwanting it nade personally by Bart Qurto, Secretary-Treasurer of
Local 865. The WFWhas proposed a text for the notice.

It isinportant that workers who may have been affected by the
Incident, either by wtnessing it or by having heard about it, be notified
of the outcone of these proceedings. The workers are the interested
parties, and informng themnay encourage their voluntary participation in

el ections and other Board proceedings. See Valley Farns 2 ALRB No. 41, 4-

S.

Taking into consideration the UFWs proposal, | have drafted a noti ce which
I's appended hereto. Notices posted at the premses of both Phel an &
Taylor and the Teansters w il reach sone current workers, net necessarily
limted to Phel an & Tayl or enpl oyees, who know about the incident. Notices
shoul d al so be sailed to the workers enpl oyed at the tine, since they nay

very well not work for the same enpl oyer one and a hal f years



| ater.

The WFWnay al so, of course, distribute additional copies as
it chooses. However, requiring Phelan & Tayl or to distribute copies to
Its 1977 peak season enpl oyees woul d i npose too great a burden on the
enpl oyer, who was not a party to the proceeding or the assault. The peak
season enpl oyees can be reached effectively by having a Teanster official
read the notice to themon the premses during a work day. Such a renedy
Is especially appropriate here because of the flagrant conduct of the
Teanst er agents.

Both the General Counsel and the UFWhave request ed
rei nbursenent for attorneys' fees and costs. Athough invited to do so,
the General Qounsel has not submtted any itemzation or substantiation
of its expenses. The UFWhas submtted decl arati ons supporting a clai mof
$700. Nothing has been submtted regardi ng expenses, if any, incurred by
the two assaul ted UFWor gani zers.

Attorneys' fees and costs have not yet been ordered by the
Board in any reported unfair |abor practice case. The Board consi dered

the question in Its one unfair |abor practice decision, Valley Farns. 2

ALHB No. 41, where it acknow edged it had the discretion to order such
expenses but declined to do so, adopting the hearing officer's
recomendati on. That case did not invol ve any viol ence or any senbl ance
of frivolous litigation.

NLRB precedent, allow ng expenses but only when a
respondent has engaged in clearly frivolous litigation,
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see, e.g., Tiidee Products. Inc., 194 NLRB No. 198, 79 LRRM 1175, and 196

NLHB No. 27, 79 LRRM 1692, enf'd, 502 F.2d 349, 86 LRRM 1175 (D.C dr.
1974) nay not be strictly applicable in this instance to the situation in
Galifornia agriculture and the ALRB. See ALRA Section 1148,

In any event, there appear to be circunstances in the
present case that warrant an award of attorneys' fees and costs. Qe is
the nature of the unfair |abor practice itself. An unprovoked assault on
rival union organizers in the presence of workers is an extrene form of
restraint and coercion of agricultural workers in the exercise of their
right to organize. The Board spoke enphatical |y about the possibl e

adverse effects of this particular incident. Phelan and Tayl or Produce,

2 ALRB No. 22, 3-4 quoted above at pages 17-18.

Anot her consi deration is the course pursued by the Teansters
in defendi ng agai nst the charge. In the election case the Teansters
presented no defense, not even cross-examnation of adverse w tnesses, on
the issue of this assault. Yet it persisted inlitigating the unfair
| abor practice charge. Its only claimwas that its business agent was
acting outside the scope of his enploynent. It offered no evidence,
new y di scovered or otherw se, yet contested the authority of the Board
to grant summary judgnent. It argued that it had insufficient notice,
yet submtted no brief when given additional tine. This course of
conduct anounts to clearly frivolous litigation.

Qdering paynent of attorneys' fees and costs w |l encourage
settlenent of nonneritorious cases, thereby clearing the Board s crowded

docket. Preventing diversion of resources
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fromneritorious cases is a proper use of extraordinary relief. Tiidee

Products, Inc., supra. 503 F.2d at 356.

FHnally, the ALRA encourages deterrence of unfair |abor practices.
Section 1160 states: The board is enpowered, as provided in this
chapter, to prevent any person fromengaging in any unfair | abor
practice, . . ." Qdering reinbursenent wll tend to deter simlar
future Infringenents upon enpl oyees' exercise of Section 1152 rights by

respondent and others. Tildee Products. Inc., supra. 79 LRRMat 1693.

The Teansters shoul d rei nburse the UFW the only party
substantiating its expenses, a reasonable amount for its attorneys' fees
and costs.

For the foregoi ng reasons, and pursuant to Section
1160. 3 of the Act, | recomrend the fol | ow ng:

ROER

1. Respondent and its officers, agents, and representati ves,
shal | cease and desist fromrestraining or coercing agricul tural
enpl oyees in the exercise of the rights guaranteed in Section 1152 of
the ALRA by threatening or coomtting any acts of violence or by any
ot her neans.

2. Respondent shall, by an authorized official, execute the
noti ce appended hereto. WYoon its translation by a Board agent into
Spani sh, respondent shal | reproduce enough copies in both English and
Spani sh for the purposes set forth hereafter.

3. Respondent shal |l send copies of said notice in both
Engl i sh and Spani sh by first class mail, postage prepaid, to all

enpl oyees of Phel an & Tayl or Produce Go. enpl oyed during the
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payrol | week whi ch included 4 Septenber 1975 at their |ast known
addresses. Miiling notices to all enpl oyees who were eligible to vote
inthe election held at Phel an & Taylor on 10 Septenber 1975 w ||
satisfy this requirenent.

4. Respondent shal |l post copies of said notice in both
Engli sh and Spani sh, and repl ace copi es that are renoved, defaced or
covered, in conspicuous |locations, not |ess than six each, on or about
its own premses and the San Luis (bispo Gounty premses of Phel an &
Tayl or Produce . The notices shall be posted and renain posted for
a period of six consecutive nonths, which shall include the 1977 peak
season at Phelan & Taylor, The Regional Drector for the Salinas
Regional (fice of the Agricultural Labor Relations Board, or his or
her agent, shall determne the preci se nunber, |ocations and period of
post i ngs.

5. Anh official of respondent, authorized to speak on its
behal f, shall read said notice in both English and Spani sh to such
agricultural enpl oyees of Phel an & Tayl or Produce Go. as nay be
assenbl ed on a workday during the 1977 peak season. The Regi onal
Drector for the Salinas Regional (fice of the ALRB, or his or her
agent, shall select the date and tine, nake arrangenents for the
readi ng of the notice, give the UAWadvance notice of the date and
tine so that it nay have two agents present, and have two Board agents

present, including one Spani sh-English interpreter.
6. Respondent shal|l pay to the UFWthe sumof 6500 for

attorneys' fees and costs.

7. Wthinthirty days of receiving a copy of this
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deci sion, respondent shall report in witing to the Regional O rector
for the Salinas Regional Gfice of the ALR3 and to the UPWthe steps
it has taken to conply wth this order, and sha3,| continue to report

inwiting every sixty days thereafter until it has fully conplied.

Dated: 9 February 1977 Q«.-.‘. PR

G

Jenni e R ne
Administrative Law Gficer
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NOT CE

As a result of charges being filed agai nst us by the Lnhited
FarmVWrkers of Arerica, AFL-AQ the Agricultural Labor Rel ations Board
for the Sate of California has determned that we viol ated the
Agricultural Labor Relations Act when on 4 Septenber 1975, agents of
Teansters Lhion Local 865, including Arturo de la Garza, physically
attacked two organi zers for the Uhited FarmVrkers, Paulino Pacheco and
Manual Echavarria, in the presence of a Phel an & Tayl or cel ery thinning
crew

O behalf of Local 865 | hereby apologize to the two
organi zers, to the Uhited FarmWrkers, and to the enpl oyees of Phelan &
Taylor Produce o, for this incident, and promse that this type of
conduct wll not occur in the future.

W at Local 865 intend to fully conply wth the Agricul tural
Labor Relations Act. Accordingly, we will not threaten or coomt any
acts of violence, nor wll we in any other way restrain or coerce any
agricultural enployees in the exercise of their rights to organi ze
thensel ves or to form join, or assist any |abor organization, |ncluding
the Uhited Farm VMrkers.

S gned:
Dat ed: TEAVBTERS UN ON LOCAL 865

by

(Title)

This Notice nust renain posted for six consecutive begi nning on
,and nust not be altered, defaced or covered.

If anyone has questions concerning this Notice, he or-she nmay
contact the Salinas Regional (fice of the Agricultural Labor Relations
Board, 21 Vst Laurel Drive, Salinas, California 93901 Tel ephone: (408)
449- 5441.



